
California Enterprise Development Authority 

550 Bercut Drive, Suite G, Sacramento, CA  95814  (916) 448-8252, ext. 12 

REGULAR MEETING 
***TELECONFERENCE MEETING NOTICE and AGENDA*** 

LOCATIONS LISTED BELOW 
 

10:30 A.M. 
Thursday, December 15, 2011 

Teleconference Phone Information 
(308) 344-6400  -  Conference Code: 305911# 

 
Call to Order and Roll Call 
Approval of Minutes  

1. Approve the Regular Meeting Minutes of December 8, 2011. 
 
Action Items  

2. Approve Resolution 11-16 of the California Enterprise Development Authority 
Authorizing and Approving an Amendment to a Master Loan Agreement Changing 
Certain Terms and Conditions of a Loan Made for the Benefit of the Society for the 
Prevention of Cruelty to Animals for Monterey County, Inc., and Authorizing the 
Execution of Certain Documents Herein Specified.  

3. Approve the California PACE (Property Assessed Clean Energy) Energy Efficiency and 
Job Creation Program for California Enterprise Development Authority (CEDA) and 
Member Agencies. 

4. Approve the written notice (the “Notice”) to Water, Electric and Natural Gas Providers of 
the proposed contractual assessment program (“California PACE™”) and instruct Figtree 
Energy Resource Company, the Program Administrator, to mail the Notice to all water, 
electric and natural gas providers within the boundaries of the proposed assessment 
district pursuant to Section 5898.24(b) of the California Streets and Highways Code not 
less than 60 days prior to adoption of the resolution confirming the California PACE™ 
program report and certain matters attendant thereto. 

Public Comment 
Chair Report 
Other Business 
Adjournment 

 
Members of CEDA and members of the public may access this meeting at the following locations: 

 
California Association for Local 
Economic Development 
550 Bercut Drive, Suite G 
Sacramento, CA  95811 
 
City of Elk Grove 
8401 Laguna Palms Way 
Elk Grove, CA 95758 
 

City of Eureka City Hall 
531 K Street 
Eureka, CA  95501 
 
City of Selma 
1710 Tucker St. 
Selma, CA 93662 

Tuolumne County EDA 
99 North Washington St. 
Sonora, CA 95370 
 
Economic Development Collaborative-
Ventura County 
1601 Carmen Drive, #215 
Camarillo, CA 93010 



California Enterprise Development Authority 

550 Bercut Drive, Suite G, Sacramento, CA  95814  (916) 448-8252, ext. 12 

City of Santa Rosa City Hall 
100 Santa Rosa Avenue 
Santa Rosa, CA 95404 

City of Vista 
200 Civic Center Dr. 
Vista, CA 92084 

 

This agenda can be obtained at www.ceda.caled.org. The California Enterprise Development Authority complies 
with the Americans with Disabilities Act (ADA) by ensuring that the facilities are accessible to persons with 
disabilities and by providing this notice and information in alternative formats when requested. If you need further 
assistance, you may contact us before the meeting at (916) 448-8252, ext. 12.   
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MINUTES 
Regular Meeting 

***TELECONFERENCE MEETING *** 
CEDA BOARD OF DIRECTORS 

Wednesday, December 8, 2011  
Teleconference Locations

California Association for Local Economic Development 
550 Bercut Drive, Suite G 
Sacramento, CA  95811 
 
City of Santa Rosa City Hall 
100 Santa Rosa Avenue 
Santa Rosa, CA 95404 
 
City of Eureka City Hall 
531 K Street 
Eureka, CA  95501 
 
Economic Development Collaborative-Ventura County 
1601 Carmen Drive, #215 
Camarillo, CA 93010 
 

City of Selma 
1710 Tucker St. 
Selma, CA 93662 
 
City of Vista 
200 Civic Center Dr. 
Vista, CA 92084 
 
Tuolumne County EDA 
99 North Washington St. 
Sonora, CA 95370 
 
City of Elk Grove 
8401 Laguna Palms Way 
Elk Grove, CA 95758 

 
Call to Order 
Wayne Schell, Board Chair of the California Enterprise Development Authority, called the meeting to 
order at 10:31 am. 
 

Roll Call 
Members Present:  Larry Cope 

Kevin Ham 
DB Heusser  
Wayne Schell 
Randy Starbuck 
Cindy Trobitz-Thomas 
 

CALED Management/Staff  
Present:    Gurbax Sahota 

Michelle Stephens 
            
Action Items 
1. Approve the Regular Meeting Minutes of November 19, 2011. 

 
Motion: Board Member, DB Heusser made the motion to approve the Regular Meeting 
Minutes of November 19, 2011. Board Member, Kevin Ham seconded the motion on the 
floor and it passed with the following roll call vote: 
 

    Larry Cope   Aye 
    Kevin Ham   Aye 

DB Heusser   Aye 
    Wayne Schell   Aye 
    Randy Starbuck  Aye 

Cindy Trobitz-Thomas  Aye 
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2. Approve the California PACE (Property Assessed Clean Energy) Energy Efficiency and Job 
Creation Program for California Enterprise Development Authority (CEDA) and Member 
Agencies.   

Motion: Board Member, Cindy Trobitz-Thomas made the motion to approve the California 
PACE (Property Assessed Clean Energy) Energy Efficiency and Job Creation Program for 
California Enterprise Development Authority (CEDA) and Member Agencies. Board Member, 
Kevin Ham seconded the motion on the floor. After discussion, the board felt that they 
would need to see the negotiated changes before approving the contract. Ms. Trobitz-
Thomas withdrew her motion and this item will be voted on at a subsequent CEDA Board 
Meeting. 
 
Discussion: CEDA Assistant Secretary, Gurbax Sahota gave a brief introduction to the 
CEDA Board explaining the contract process CEDA and Figtree had been engaged in. Ms. 
Sahota then mentioned that she had very specific items within the contract to discuss with 
the board. The first item Ms. Sahota brought up was the non-compete clause in the 
contract. She was concerned that the language was not specific enough to protect CEDA’s 
interests if Figtree chose to partner with a different issuing authority, in particular in 
regards to CEDA’s “territory.” Board Member, DB Heusser specifically asked if the 
CEDA territory wasn’t the entire state of Calfornia? This brought up the question of if the 
territory was statewide or only defined by the location of CEDA’s Associate Members. 
After discussion amongst the board, it was determined that the contract should explicitly 
state that Figtree cannot contract with any other issuing authority that worked within the 
state for a year after breaking ties with CEDA. 
 
Ms. Sahota then turned the discussion to Item A.1.5-PACE Carbon Credits/Offsets. With 
the current contract, all carbon offsets would belong to Figtree. Ms. Sahota noted that 
currently in Sacramento, the city splits carbon credits 50/50 with their energy efficiency 
group. She wondered if CEDA was missing an opportunity by not looking closer at this 
item. Board Member, Kevin Ham said that it was a possible opportunity and that CEDA 
should at the very least ask about sharing these credits. Board Member Cindy Trobitz-
Thomas then wondered if it would be possible to use these credits as an incentive to 
businesses with which CEDA was working. The group felt that that would be a great use 
of the credits. The group then discussed what the actual value of these credits is and most 
felt that depending on the area, they would be quite valuable. Ms. Sahota said that she 
would check with Bond Counsel, Sam Balisy to see if CEDA was legally allowed to do 
this and confirmed that the board would like CEDA to negotiate for a 50/50 split.  
 
As part of this discussion, the board also wanted to have a say in how the carbon credits 
were sold with first right of refusal going to California businesses. Though this 
conversation varied on how much say CEDA should have in the sales process, the board 
eventually agreed that first right of refusal would be adequate as it showed CEDA’s intent 
without unnecessarily tying Figtree’s hands.  
 
The conversation then moved to the language surrounding the subcontractor agreement 
with Willdan Financial Services (WFS). In this partnership, WFS is responsible for 
accounting and administrative duties. Ms. Sahota was worried that there was no protective 
language saying that if WFS left the project, Figtree would incur the costs of finding a 
replacement organization to take over these duties. Board Member, Randy Starbuck 
echoed these fears and also felt that there should be specific “hold harmless” instruction 
saying that CEDA is not liable for any lapse in accounting and/or administrative duties. 
Mr. Starbuck then asked the question, “What if Figtree goes away?” to which Ms. Sahota 
responded that this is CEDA’s project and they would need to make it work by partnering 
with a different contractor.  
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The next item of discussion in the contract concerned the fee split. Ms. Sahota relayed that 
they had asked for a higher percentage than the .75% currently allotted to CEDA, perhaps 
lowering what the participating city received from 2% to 1.25%. Figtree maintained that 
the city would still have work to do to make the program successful and therefor needed 
the 2% fee. Ms. Sahota asked for the Board’s opinion on this subject to which Mr. Heusser 
said that 2% of revenue that the city received would act as a powerful incentive to the city 
to not only participate but also be active within their community. As this conversation 
continued, it was decided that the board was okay with .75% as long as they negotiated for 
some of the carbon credits.  
 
The final point in the contract up for discussion was in regard to the Issuance Fees. Ms. 
Sahota mentioned that in conversations with Mr. Balisy, he wondered why CEDA’s fees 
went down with larger issuances, especially since Figtree’s fees did not. Ms. Sahota said 
that Figtree felt that it would look unreasonable because the fees would be much higher 
than any other issuance authority. Figtree then created a new fee structure based on what 
California Communities is currently charging. The resulting fee schedule was higher than 
it was before but not as much as the original 25 basis points CEDA had requested. Mr. 
Heusser said he would be fine with keeping this fee schedule for now but wants the 
opportunity to revisit it as the program moves forward. Ms. Trobitz-Thomas was also in 
favor of that idea and Ms. Sahota noted that they would keep the fee schedule as is but 
review it on an annual basis.  
 
Ms. Sahota and Board Chair, Wayne Schell noted that they had had many conversations 
with Mr. Balisy and that he was worried that the PACE program didn’t match CEDA’s 
original purpose and that he felt the process was moving too rapidly. While they 
understand his position, Ms. Sahota and Mr. Schell did not share his concerns though they 
do recognize that this is a different sort of issuance and it moves at a different pace than 
the conduit issuing CEDA normally does. After this discussion, the group decided that 
they would like to see the contract again with the aforementioned items negotiated. Ms. 
Trobitz-Thomas withdrew her approval and the item will be brought back to the Board at a 
later meeting.      

 
Public Comment 
Board Chair Report 
Other Business  
Ms. Sahota informed the board that CEDA had received notice that former CEDA Executive Director, Mona 
Dmitrenko had filed claim requesting disputed monies. Ms. Sahota wanted the board to know that CEDA 
would be moving forward to deal with this situation.    
  
Adjournment 
Motion: Board Member, DB Heusser moved to adjourn the meeting. Board Chair, Wayne Schell 
seconded the motion. The motion passed unanimously by voice vote. 
 
Board Chair, Wayne Schell adjourned the meeting at 11:35 am.  
 



Staff Report 
Action Requested Approve Resolution 11-16 of the California Enterprise Development Authority Authorizing 

and Approving an Amendment to a Master Loan Agreement Changing Certain Terms and 
Conditions of a Loan Made for the Benefit of the Society for the Prevention of Cruelty to 
Animals for Monterey County, Inc., and Authorizing the Execution of Certain Documents 
Herein Specified.  

Borrower Society for the Prevention of Cruelty to Animals for Monterey County, Inc., (SPCA) 
Borrower 
Description 

The SPCA is a nonprofit, independent, donor-supported humane society that has been serving 
the animals and people of Monterey County since 1905. The SPCA provides support to all 
animals including dogs, cats, horses, wildlife and exotics through private donations. 

Description of the 
Amendment 

The California Enterprise Development Authority approved the original issuance of a loan for 
the benefit of the SPCA in the amount not to exceed $5,000,000 by a resolution adopted on 
December 1, 2010.  Resolution 11-16 would approve an amendment to the Master Loan 
Agreement to increase the principal amount of the Authority Loan and the Borrower Loan, to 
lengthen the Draw Period (as defined in the Master Loan Agreement) (the “Amendment”) and 
to provide a more economical and efficient funding process. 

TEFRA Hearing The Board of Supervisors of the County adopted, on December 13, 2011, a resolution approving 
the Amendment, in order to provide additional financing for the Project.  

Public Benefits The proposed financing provides the SPCA with permanent financing used for the acquisition, 
renovation, furnishing and equipping costs.  It will provide the SPCA with a fixed rate and 
which will create a more stable cash flow.  This will allow the SPCA to better identify their 
fixed costs and may give them the ability to expand their staff.   

Eligibility and 
Policy Review 

CEDA staff has reviewed the original Master Loan Agreement and the First Amendment to 
Master Loan Agreement.  The approval of the First Amendment to Master Loan Agreement is 
consistent with the objectives contained in CEDA’s Bond Issuance Polices and Procedures. 

Recommendation Staff recommends Approval of Resolution 11-16 of the California Enterprise Development 
Authority Authorizing and Approving an Amendment to a Master Loan Agreement Changing 
Certain Terms and Conditions of a Loan Made for the Benefit of the Society for the Prevention 
of Cruelty to Animals for Monterey County, Inc., and Authorizing the Execution of Certain 
Documents Herein Specified. 
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RESOLUTION NO. 11-16 

CALIFORNIA ENTERPRISE DEVELOPMENT AUTHORITY 

RESOLUTION OF THE CALIFORNIA ENTERPRISE DEVELOPMENT 
AUTHORITY AUTHORIZING AND APPROVING AN AMENDMENT TO 
A MASTER LOAN AGREEMENT CHANGING CERTAIN TERMS AND 
CONDITIONS OF A LOAN MADE FOR THE BENEFIT OF THE 
SOCIETY FOR THE PREVENTION OF CRUELTY TO ANIMALS FOR 
MONTEREY COUNTY, INC., AND AUTHORIZING THE EXECUTION 
OF CERTAIN DOCUMENTS HEREIN SPECIFIED 

WHEREAS, pursuant to the provisions of the Joint Powers Act, comprising Articles 1, 
2, 3 and 4 of Chapter 5 of Division 7 of Title 1 (commencing with Section 6500) of the 
Government Code of the State of California (the “Act”), the cities of Eureka, Lancaster and 
Selma entered into a joint exercise of powers agreement (the “Agreement”) pursuant to which 
the California Enterprise Development Authority (the “Authority”) was organized; and 

WHEREAS, the Authority is authorized by the Agreement and the Act to issue bonds, 
notes or other evidences of indebtedness, or certificates of participation in leases or other 
agreements, or enter into loan agreements to, among other things, finance facilities owned and/or 
leased and operated by organizations described in Section 501(c)(3) of the Internal Revenue 
Code of 1986, as amended (the “Code”); and 

WHEREAS, pursuant to the provisions of the Act, the public agencies which are 
members of the Authority are authorized to jointly exercise any power common to such public 
agency members, including, without limitation, the power to acquire and dispose of property, 
both real and personal; and 

WHEREAS, the County of Monterey (the “County”) is an associate member of the 
Authority and is authorized to acquire and dispose of property, both real and personal; and 

WHEREAS, pursuant to the provisions of the Act, the Authority may, at its option, issue 
bonds, rather than certificates of participation, and enter into a loan agreement for the purposes 
of promoting economic development; and 

WHEREAS, on December 1, 2010, the Authority adopted Resolution No. 10-41 
approving a tax-exempt loan from First Republic Bank (the “Lender”) to the Authority in an 
amount not to exceed $5,000,000 (the “Authority Loan”) and a loan of the proceeds of the 
Authority Loan (the “Borrower Loan”) to the Society for the Prevention of Cruelty to Animals 
for Monterey County, Inc., a California nonprofit public benefit corporation (the “Borrower”), 
for the purpose of (i) financing the costs of constructing, improving, rehabilitating, equipping 
and furnishing animal care and adoption facilities located at 1002 Highways 68, in the 
unincorporated county of Monterey, California, including, but not limited to, a new 3-building 
adoption center, kennel and cat holding areas, animal receiving, evaluation and treatment areas, a 
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dog training area, employee showers and locker rooms, administrative offices, and related 
infrastructure and other related facilities (the “Facilities”), and (ii) paying certain costs of 
issuance in connection with the financing (collectively, the “Project”); and 

WHEREAS, pursuant to Resolution No. 10-41, the Authority, the Borrower and the 
Lender entered into a certain Master Loan Agreement, dated as of December 1, 2010 (the 
“Master Loan Agreement”), pursuant to which the Lender made the Authority Loan to the 
Authority and the Authority made the Borrower Loan to the Borrower for the purpose of, among 
other things, financing the Project; and 

WHEREAS, the Borrower and the Lender desire to make certain changes to the Master 
Loan Agreement, and have requested that the Authority enter into a First Amendment to Master 
Loan Agreement to, among other things, increase the principal amount of the Authority Loan and 
the Borrower Loan and to lengthen the Draw Period (as defined in the Master Loan Agreement) 
(the “Amendment”); and 

WHEREAS, in accordance with the requirements of Section 147(f) of the Code, the 
Board of Supervisors of the County adopted, on December 13, 2011, a resolution approving the 
Amendment,  in order to provide additional financing for the Project; and 

WHEREAS, the Facilities are expected to provide significant benefits to the residents of 
the County and surrounding communities through the animal care and adoption services to be 
provided by the Borrower and will also create and retain employment opportunities for residents 
of the County and surrounding communities over the long term; and 

WHEREAS, the financing for the Borrower through the Authority will result in a more 
economical and efficient funding process because of the Authority’s expertise in conduit 
financings; and 

WHEREAS, the Authority has determined to approve and authorize the execution of the 
Amendment and to take and authorize certain other actions in connection with the foregoing; 

NOW THEREFORE, BE IT RESOLVED by the Board of Directors of the California 
Enterprise Development Authority, as follows: 

Section 1.  The Authority finds that it is in the public interest to assist the Borrower by 
approving the Amendment. 

Section 2.  The proposed form of the Amendment, among the Lender, the Authority and 
the Borrower, on file with the Secretary of the Authority, is hereby approved.  The Chairman or 
the Vice Chairman of the Board of Directors (individually, an “Authorized Signatory” and, 
collectively, the “Authorized Signatories”), acting alone, is hereby authorized and directed, for 
and in the name and on behalf of the Authority, to execute and deliver the Amendment in 
substantially the form filed with the Authority prior to this meeting, with such changes and 
insertions therein consistent with the stated terms of this Resolution as the Authorized Signatory 
executing the same, with the advice of the Authority Counsel, may require or approve, such 
approval to be conclusively evidenced by the execution and delivery thereof. 
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Section 3.  The Authorized Signatories, each acting alone, are hereby authorized and 
directed to execute all documents, certificates and instruments necessary or appropriate to 
accomplish the purposes of this Resolution, including, without limitation, a supplemental tax 
regulatory certificate and a no arbitrage certificate, which they or bond counsel may deem 
necessary or advisable in order to effectuate the purposes of this Resolution. 

Section 4.  All actions heretofore taken by the officers and employees of the Authority 
with respect to the Amendment are hereby approved, confirmed and ratified, and the officers and 
employees of the Authority are hereby authorized and directed, jointly and severally, to do any 
and all things and to effectuate the purposes of this Resolution. 

Section 5.  This Resolution shall take effect from and after its adoption. 
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PASSED AND ADOPTED this December 15, 2011. 

CALIFORNIA ENTERPRISE 
DEVELOPMENT AUTHORITY 
 

By:   
 Wayne Schell, Chairman 

 

ATTEST: 

By:   
  Gurbax Sahota, Assistant Secretary 
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I, the undersigned, the duly appointed and qualified Assistant Secretary of the California 
Enterprise Development Authority, do hereby certify that the foregoing resolution was duly 
adopted by the Board of Directors of said Authority at a duly called meeting of the Board of 
Directors of said Authority held in accordance with law on December 15, 2011. 

  
 Gurbax Sahota, Assistant Secretary 
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CALIFORNIA ENTERPRISE DEVELOPMENT AUTHORITY 
 

AGREEMENT FOR PROFESSIONAL SERVICES WITH  

FIGTREE COMPANY, INC.  

 

This AGREEMENT FOR PROFESSIONAL SERVICES (this “Agreement”) is made and entered 
into as of December 8, 2011, by and between the CALIFORNIA ENTERPRISE DEVELOPMENT 
AUTHORITY (the “AUTHORITY”), a California joint powers authority, and FIGTREE COMPANY, 
INC., a California Corporation (“FIGTREE”). 

1. Services. The AUTHORITY hereby retains FIGTREE to provide Property Assessed Clean 
Energy (“PACE”) Administration Services to the members of the AUTHORITY participating in 
FIGTREE’s California PACETM financing program (the “Program”).  The specific services to be 
provided are set forth in the Scope of Services attached hereto as Exhibit A and incorporated 
herein by this reference.  FIGTREE hereby agrees to perform the work set forth in the Scope of 
Services, in accordance with the terms of this Agreement.  FIGTREE shall perform the services 
as set forth in said Scope of Services at the time, place, and in the manner specified in Exhibit A.   

 
2. Cost of Services. FIGTREE will provide the services in Exhibit A at no cost to the 

AUTHORITY and its member agencies. The AUTHORITY and its members will earn fees from 
FIGTREE’s California PACETM program as described in Exhibit B. 
 

3. Term and Termination of Agreement. 
A. The term of this Agreement shall commence on the date first appearing in this Agreement and 

shall remain in effect for five (5) years from the effective date (the “Initial Term”) and will 
renew automatically for successive three (3) year terms to December 8, 2025, unless 
terminated in accordance with subsections B through E below.  
 

B. In the event that no PACE financings are undertaken either through a bond issuance or 
otherwise during the first year of this Agreement, either party may notify the other of its 
intent to terminate this Agreement within 30 days of the one-year anniversary of the effective 
date of this Agreement in which case the Agreement will terminate on the 60th day following 
the date of the termination notice. If neither party notifies the other of its intent to terminate 
this Agreement as set forth above, this Agreement will remain in force and effect for the 
remainder of the Initial Term. 

 
C. Not more than 180 days nor less than 90 days prior to the end of the Initial Term, either party 

may notify the other of its intent to terminate this Agreement at the end of the Initial Term.  
In such event, this Agreement will terminate at the end of the Initial Term. FIGTREE will 
effect a smooth termination of the Program or transition to another party in a professional 
manner during the transition period which shall commence 90 days prior to the termination of 
the Initial Term.  At the end of the Initial Term, FIGTREE shall cease to provide Services to 
the AUTHORITY hereunder. 
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D. This Agreement may be terminated by the AUTHORITY (i) at any time in the event of a 
breach of any of the terms and conditions contained herein by FIGTREE as further provided 
in Section 7 hereof and (ii) for cause as defined in subsection (a) hereof. 

 
(a) For purposes of this Agreement, “For Cause” means: 

i. the willful and continued failure by FIGTREE to substantially perform 
its duties and responsibilities;  

ii. a breach by FIGTREE of a written policy of the AUTHORITY that has a 
material detrimental effect on the AUTHORITY; or 

iii. any fraudulent, unlawful, grossly negligent, dishonest or willful 
misconduct engaged in by FIGTREE. 
 

Notwithstanding the provisions of Section 7 hereof, the AUTHORITY may terminate this 
Agreement in the event of a breach hereunder immediately upon notice to FIGTREE. A 
termination of this Agreement under any circumstances shall not affect any obligation 
including closing fees, interest rate spread and recovery fees (further described in Exhibit B) 
owing by either party to the other which accrued prior to the effective date of such 
termination. In the event of termination, FIGTREE will continue to receive the payments for 
the interest rate spread and the portion of the recovery fees which are paid over the life of the 
Program financings pertaining to the amount of the financing completed before the 
termination date. 
 

E. During the Initial Term of the Agreement, FIGTREE may terminate this Agreement upon 60 
days’ notice to the Authority.  In this case, FIGTREE agrees that upon termination hereunder, 
notwithstanding those entities in which FIGTREE is under contract at the time of termination, 
it will not market its Program to any other California joint powers authority for a period of 
one year. 
 

4. Indemnification. FIGTREE shall defend, indemnify and hold harmless the AUTHORITY, its 
officers, employees, representatives, and agents from and against any and all actions, suits, 
proceedings, claims, demands, losses, costs and expenses, including legal costs and attorney’s 
fees, for injury or damage due to negligence or malfeasance of any type claimed as a result of the 
acts or omissions of FIGTREE, its officers, employees, subcontractors and agents, arising from or 
related to negligent performance by FIGTREE of the work required under this Agreement. 

 
5. Insurance. FIGTREE shall maintain insurance, as set forth in Exhibit C to this Agreement, 

throughout the term of this Agreement.  FIGTREE shall remain liable to the AUTHORITY 
pursuant to Section 4 above to the extent FIGTREE is not covered by applicable insurance for all 
losses and damages incurred by the AUTHORITY that are caused directly or indirectly through 
the actions or inactions, willful misconduct or negligence of FIGTREE in the performance of the 
duties incurred by FIGTREE pursuant to this Agreement. 

 
6. Confidentiality of Materials and Information. FIGTREE shall keep confidential all reports, 

survey notes and observations, information, and data acquired or generated in performance of the 
work set forth in the Scope of Services, which the AUTHORITY designates confidential.  None 
of such designated confidential materials or information may be made available to any person or 
entity, public or private, without the prior written consent of the AUTHORITY. 
 

7. Default and Remedies. 
A. Failure or delay by any party to this Agreement to perform any material term or provision of 

this Agreement shall constitute a default under this Agreement; provided however, that if the 
party who is otherwise claimed to be in default by the other party commences to cure, correct 

Author
Deleted: 

Author
Deleted: another

Author
Deleted:  which has substantially the same 
territory as the AUTHORITY
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or remedy the alleged default within thirty (30) calendar days after receipt of written notice 
specifying such default and shall diligently complete such cure, correction or remedy, such 
party shall not be deemed to be in default hereunder. 
 

B. The party which may claim that a default has occurred shall give written notice of default to 
the party in default, specifying the alleged default.  Delay in giving such notice shall not 
constitute a waiver of any default nor shall it change the time of default; provided, however, 
the injured party shall have no right to exercise any remedy for a default hereunder without 
delivering the written default notice, as specified herein. 

 
C. Any failure or delay by a party in asserting any of its rights or remedies as to any 

default shall not operate as a waiver of any default or of any rights or remedies 
associated with a default. Except with respect to rights and remedies expressly 
declared to be exclusive in this Agreement, the rights and remedies of the parties 
under this Agreement are cumulative and the exercise by any party of one or more of such 
rights or remedies shall not preclude the exercise by it, at the same or different times as 
permitted by law, of any other rights or remedies for the same default or any other default by 
the other party. 
 

D. In the event that a default of any party to this Agreement may remain uncured for more than 
sixty (60) calendar days following written notice, as provided above, a "breach" shall be 
deemed to have occurred.  In the event of a breach, the injured party shall be entitled to seek 
any appropriate remedy or damages by initiating legal proceedings. 

 
8. Notice. All notices given hereunder shall be in writing.  Notices shall be presented in person or 

by certified or registered United States Mail, return receipt requested, postage prepaid or by 
overnight delivery by a nationally recognized delivery service to the addresses set forth below.  
Notice presented by United States Mail shall be deemed effective on the third business day 
following the deposit of such Notice with the United States Postal Service.  This Section 8 shall 
not prevent the parties hereto from giving notice by personal service or telephonically verified fax 
transmission, which shall be deemed effective upon actual receipt of such personal service or 
telephonic verification.  Either party may change their address for receipt of written notice by 
notifying the other party in writing of a new address for delivering notice to such party. 

 
FIGTREE:  Figtree Energy Resource Company 

Attention: Mahesh Shah, CEO 
   9915 Mira Mesa Boulevard, Suite 130 
   San Diego, CA 92131   
 

 
AUTHORITY:  California Enterprise Development Authority 

Attention:  Chairperson of the Board 
550 Bercut Drive, Suite G 
Sacramento, CA 95814 

 
9. Compliance with Law. FIGTREE shall comply with all local, state, and federal laws, including, 

but not limited to, environmental acts, rules and regulations applicable to the work to be 
performed by FIGTREE under this Agreement.  FIGTREE shall maintain all necessary licenses 
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and registrations for the lawful performance of the work required of FIGTREE under this 
Agreement. 
 

10. Nondiscrimination. FIGTREE shall not discriminate against any person on the basis of race, 
color, creed, religion, natural origin, ancestry, sex, marital status or physical handicap in the 
performance of the Scope of Services of this Agreement.  Without limitation, FIGTREE hereby 
certifies that it will not discriminate against any employee or applicant for employment because 
of race, color, religion, sex, marital status of national origin.  Further, FIGTREE shall promote 
affirmative action in its hiring practices and employee policies for minorities and other designated 
classes in accordance with federal, state and local laws.  Such action shall include, but not be 
limited to, the following: recruitment and recruitment advertising, employment, upgrading and 
promotion.  In addition, FIGTREE shall not exclude from participation under this Agreement any 
employee or applicant for employment on the basis of age, handicap or religion in compliance 
with State and Federal laws. 
 

11. FIGTREE and Each Subcontractor are Independent Contractors. FIGTREE shall at all 
times during the performance of any work described in the Scope of Services be deemed to be an 
independent contractor.  Neither FIGTREE nor any of its subcontractors shall at any time or in 
any manner represent that it or any of its employees are employees of the AUTHORITY or any 
member agency of the AUTHORITY.  The AUTHORITY shall not be requested or ordered to 
assume any liability or expense for the direct payment of any salary, wage or benefit to any 
person employed by FIGTREE or its subcontractors to perform any item of work described in the 
Scope of Services.   
 

12. Severability. Each and every section of this Agreement shall be construed as a separate and 
independent covenant and agreement.  If any term or provision of this Agreement or the 
application thereof to certain circumstances shall be declared invalid or unenforceable, the 
remainder of this Agreement, or the application of such term or provision to circumstances other 
than those to which it is declared invalid or unenforceable, shall not be affected thereby, and each 
term and provision of this Agreement shall be valid and enforceable to the fullest extent permitted 
by law. 
 

13. Entire Agreement. This Agreement constitutes the entire agreement between the parties.  This 
Agreement supersedes all prior negotiation, discussions and agreements between the parties 
concerning the subject matters covered herein.  The parties intend this Agreement to be the final 
expression of their agreement with respect to the subjects covered herein and a complete and 
exclusive statement of such terms. 
 

14. Amendment or Modification. This Agreement may only be modified or amended by written 
instrument duly approved and executed by each of the parties hereto.  Any such modification or 
amendment shall be valid, binding and legally enforceable only if in written form and executed 
by each of the parties hereto, following all necessary approvals and authorizations for such 
execution. 
 

15. Governing Law. This Agreement shall be governed by the laws of the State of California.  Any 
legal action arising from or related to this Agreement shall be brought in the Superior Court of the 
State of California in and for the County of Sacramento. 
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16. Non-Waiver. Failure of either party to enforce any provision of this Agreement shall not 

constitute a waiver of the right to compel enforcement of the same provision or any remaining 
provisions of this Agreement. 

 
17. Assignment. This Agreement may not be assigned by FIGTREE without the prior written 

consent of the AUTHORITY. 
 

18. Representations of Persons Executing Agreement. The persons executing this Agreement 
warrant that they are duly authorized to execute this Agreement on behalf of and bind the parties 
each purports to represent. 
 

19. Execution in Counterparts. This Agreement may be executed in one or more counterparts, each 
of which will constitute an original. 
 

20. Effectiveness of Agreement as to the AUTHORITY. This Agreement shall not be binding on 
the AUTHORITY until signed by an authorized representative of FIGTREE, approved by the 
AUTHORITY’s Board of Directors and executed by the Executive Director or his designee. 
 

21. Conflicts of Interest. FIGTREE hereby represents that it has no interests adverse to the 
AUTHORITY or its individual member entities, at the time of execution of this Agreement. 
FIGTREE hereby agrees that, during the term of this Agreement, FIGTREE shall not enter into 
any agreement or acquire any interests detrimental or adverse to the AUTHORITY or its 
individual member entities.  Additionally, FIGTREE hereby represents and warrants to the 
AUTHORITY that FIGTREE and any partnerships, individual persons or any other party or 
parties comprising FIGTREE, together with each subcontractor who may hereafter be designated 
to perform services pursuant to this Agreement, do not have and, during the term of this 
Agreement, shall not acquire any property ownership interest, business interests, professional 
employment relationships, contractual relationships of any nature or any other financial 
arrangements relating to the AUTHORITY, property over which the AUTHORITY has 
jurisdiction or any members or staff of the AUTHORITY that have not been previously disclosed 
in writing to the AUTHORITY, and that any such property ownership interests, business 
interests, professional employment relationships, contractual relationships or any nature or any 
other financial arrangements will not adversely affect the ability of FIGTREE to perform the 
services to the AUTHORITY as set forth in this Agreement. 
 

22. Consequential Damages & Limitation of Liability. The AUTHORITY and FIGTREE agree 
that, except as otherwise provided in this Section 22, in no event will either be liable to the other 
under this Agreement for any damages including but not limited to, special damages, loss of 
revenue, loss of profit, operating costs or business interruption losses, regardless of cause, 
including breach of contract, negligence, strict liability or otherwise.  The limitations and 
exclusions of liability set forth in this Section 22 shall apply regardless of fault, breach of 
contract, tort, strict liability or otherwise of FIGTREE and the AUTHORITY, their employees or 
subcontractors. 

 
23. Appointment of Bond-Counsel and Underwriters. FIGTREE has organized a team of 

professionals including bond counsel, warehouse lender and underwriter to facilitate a 
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standardized and scalable financing program.  FIGTREE may from time to time evaluate and 
modify the team members to maintain commercial viability of the Program.  FIGTREE shall 
submit its evaluation and recommendation of FIGTREE’s team members to the AUTHORITY 
Board and the AUTHORITY agrees to submit said recommendation for approval by the 
AUTHORITY Board within 30 days of submission of the team members by FIGTREE. The 
AUTHORITY acknowledges that FIGTREE has designed the Program and has expertise in 
PACE programming and financing, and thus the AUTHORITY acknowledges that AUTHORITY 
Board consent of FIGTREE’S financing team shall not be unreasonably withheld. 

 
24. Periodic Reporting on Progress, Strategy and Alignment. During the term of this Agreement, 

appropriate representatives of FIGTREE and the AUTHORITY will meet in person or by 
telephone, as mutually agreed by the parties from time to time, at least once per month to review 
the progress with member agencies, the amount of financings under FIGTREE’s Program, 
strategic plans, marketing programs, partnership opportunities and other matters relevant to the 
success of the joint initiatives described herein.  Failure to meet during one month shall not 
constitute a default hereunder as long as each party sets a time and date to meet that is mutually 
agreeable. 

25.  Periodic Review of Fee Structure.  The parties agree to review the fees paid hereunder annually 
during the month of December for the term of this Agreement. The parties agree to negotiate 
increases or decreases in fees hereunder in good faith based upon current market rates.  It is 
expected that fees hereunder shall not increase or decrease more than ten percent (10%) per year. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date 
indicated next to the authorized signatures of the officers of each of them as appear below. 

 

AUTHORITY 
 

Dated: December 8, 2011 CALIFORNIA ENTERPRISE DEVELOPMENT 
AUTHORITY 

 

 

 

 By: ______________________________ 

 Wayne Schell, Chairman of the Board 

 

 

FIGTREE 
 

FIGTREE COMPANY, INC. 

 

Dated: December 8, 2011 By:        

Name: Mahesh Shah                          

Title:  CEO    
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EXHIBIT A  

SCOPE OF SERVICES 

 
A.1 Services Performed by FIGTREE: 

 
A.1.1  PACE Assessment District Formation 

 
FIGTREE shall work with the AUTHORITY and its counsel to provide the AUTHORITY with 
the documents, reports, and resolutions necessary for the formation of a voluntary contractual 
assessment district consistent with California Streets and Highways Code beginning with 
Sections 5898.10 (originally approved under Assembly Bill 811 – AB 811).  FIGTREE shall 
work with the AUTHORITY on coordinating efforts of educating, promoting and corresponding 
with the AUTHORITY members to assist in their participation efforts. 

 
Such assessment district formation documents include but are not limited to: 

  
a. the AUTHORITY resolutions and accompanying staff reports; 
b. The PACE program report as required by the Streets and Highways Code; 
c. All documentation required for required public hearing and official notices; 
d. Voluntary assessment contract; 
e. Assessment District liens; 
f. Applicable disclosures related to PACE financings. 

 
A.1.2  California PACETM Property Owner & Contractor Support Services 

 
FIGTREE shall work with the AUTHORITY to provide the AUTHORITY with direct California 
PACETM program access to eligible property owners within the AUTHORITY’s participating 
member agencies.  Property owner services include: 

 
a. Online web access for property owners to apply for PACE financing, updated 

program material, program forms, disclosures and frequently asked questions; 
b. Online access to California PACETM eligible contractor contact information;  
c. Provide an online calculator to estimate the cost of PACE financing; 
d. Process property owner applications for program eligibility; 
e. Facilitate Lender Consent Agreements; 
f. Provide contractor verification / approval services for California PACETM eligibility; 
g. Live customer support with a toll-free phone for property owner and contractor 

inquires. 
 

A.1.3  Assessment District Administrative Services 
 

FIGTREE is responsible for providing bond administration services to the Authority and has 
contracted with Willdan Financial Services to provide bond administration services as a 
subcontractor to FIGTREE in providing the Assessment District Administration services to the 
AUTHORITY.  If Willdan Financial Services can no longer provide these services, FIGTREE 
will be responsible for finding a comparable replacement. FIGTREE shall indemnify the 
AUTHORITY for any costs incurred as a result of non-performance by FIGTREE in providing 
the bond administration services. Such services generally include: 

 
a. Annual Assessment levy placement with County Auditor-Controller to be placed on 

the Secured County Property Tax Roll; 
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b. Delinquency monitoring;  
c. Provide a toll-free number to field inquiries from City/the AUTHORITY staff, 

property owners and other interested parties. 
 
The complete Scope of Services and Fees for such services are provided in Exhibit A1 
(attached herein). 
 

A.1.4  PACE Assessment Financing 
 

FIGTREE shall contract with Funding Source(s) to provide PACE financing for the California 
PACETM Program.  FIGTREE is responsible for arranging applicable interim (warehouse), long-
term financing and underwriting services.  The target cost of issuance and financing rate for 
property owners participating in the Program are four percent (4%) and eight percent (8%) 
respectively.  The property owner rate is an all-inclusive rate that includes the cost of funds, 
program administration costs and program administrator’s profit. As with other financing 
products, the California PACETM financing is subject to market forces and interest rate 
fluctuations that will require adjustments of rates and terms during operation of the Program to 
maintain viability. 
 

A.1.5  PACE Carbon Credits / Offsets 
 

Where applicable, FIGTREE, on behalf of the AUTHORITY members shall administer the accumulation 
and aggregation of the green attributes, carbon credits and GHG offsets (“Carbon Credits”) that result 
from projects financed through the California PACETM program.  FIGTREE shall coordinate the 
assignment of rights from property owners to FIGTREE.  At the end of each calendar year, FIGTREE 
shall assign fifty percent (50%) of accumulated Carbon Credits to the AUTHORITY members. If and 
when FIGTREE sells the Carbon Credits it owns, it shall provide the first right of refusal to businesses in 
California.  
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EXHIBIT A1  
  

WILLDAN FINANCIAL SERVICES (SUBCONTRACTOR) 
SCOPE OF SERVICES 

 
A1.1 Basic Assessment District Services 
 

FIGTREE and Willdan Financial Services (the “WFS”) have entered into an outsourcing 
agreement to provide bond administration and other related assessment district services to the 
AUTHORITY, its member agencies and other FIGTREE customers for an agreed upon fee (see 
Section A1.2). Under this agreement, WFS will perform the following basic services: 

 
(a) maintain a database of the parcels within each program, which will include the APN, 

ownership information, original lien/loan amount, annual assessment amount, and all other 
relevant data 

 
(b) establish and maintain amortization schedules for each of the parcels through the term of the 

lien/loan 
 
(c) submit the annual assessment levy on or before August 10 of each year, or such other date 

specified by the subject county to the Auditor-Controller for inclusion on the consolidated 
property tax bills 

 
(d) review county records to determine which parcels are delinquent in the payment of taxes after 

each installment.  WFS will prepare a delinquency report and will send reminder letters to 
delinquent property owners 

 
(e) provide a toll-free number to field inquiries from City/the AUTHORITY staff, property 

owners, and other interested parties regarding assessment proceedings and annual 
installments 

 
A1.2 Fee for Basic Services 
 

For commercial/industrial projects, WFS proposes a fee of 0.5% (half a percent) of each parcels 
annual assessment per fiscal year (minimum annual per parcel charge of $30). 
*Residential program - Once a minimum threshold of parcels is achieved, the estimated annual 
fee per parcel is $10/per parcel. 

 
A1.3 Additional Services 
 

FIGTREE may request WFS to perform the following additional services for an additional fee to 
be negotiated by the parties. 

 
(a) Preparation of prepayment calculations as requested.  Following each prepayment, WFS will 

prepare the appropriate bond call documents for the Trustee and prepare and record the notice 
of cancellation with the County 
 

(b) Preparation of the required program documents, including the engineer’s report (or other 
similar document), assessment agreements, and other related items 
 

(c) Review of the assessment documentation for each parcel 
 

(d) Recording of the assessment agreements with the appropriate county Recorder’s Office 



Figtree	  Confidential	   	   -‐	  11-‐	  

EXHIBIT B 
 

CALIFORNIA PACETM PROGRAM REVENUES  
 
FIGTREE derives revenues under the California PACETM program from the following three sources; 
interest rate spread, cost recovery fees and issuance cost fees.  FIGTREE uses the revenues to pay for 
the marketing, operating and program development costs; legal, trustee, bond-counsel and 
underwriter fees; the AUTHORITY and member agency cost reimbursement and fees; and overhead 
and profit.  
 
The target financing rate, cost recovery fees and issuance costs for property owners participating in 
the Program are eight percent (8%), five percent (5%) and four percent (4%) respectively.  As with 
other financing products, the California PACETM financing is subject to market forces and interest 
rate fluctuations that will require adjustments of rates and terms during operation of the Program to 
maintain viability. 
 
B.1  Interest Rate Spread Revenue (the “IRSR”) 
 
 California PACETM program’s initial target interest rate for property owners is 8%.  The IRSR 

is the difference between the interest rate charged to the property owners and FIGTREE’s cost 
of funds (currently estimated between 7% and 7.5%).  The IRSR is fully earned by FIGTREE 
upon the closing of the financing to property owners; this fee is disbursed to FIGTREE by the 
trustee over the term of the financing. The IRSR is payable to FIGTREE even when this 
Agreement is terminated with or without cause.  FIGTREE will have the full legal right to the 
IRSR which can be pledged, capitalized, assigned or transferred at the discretion of FIGTREE. 

 
B.2  Annual Assessment Cost Recovery (the “Cost Recovery”) 
 
 The Cost Recovery is the revenue collected annually on the property tax rolls in the amount of 

five percent (5%) of the annual assessment amount due by the property owner.   The Cost 
Recovery is collected on an annual basis and is apportioned to the following parties as follows: 

  
 Table 1 – Cost Recovery Schedule 
 

Annual Cost Recovery 
Participating Agency  5% Cost Recovery 

CEDA 0.75% 
CEDA Member Agencies 2.00% 
FIGTREE 2.25% 

 
The AUTHORITY shall earn 0.75% of the annual PACE assessments levied. 

 
B.3  California PaceTM Program Issuance Fees (the “Issuance Fee”) 
 
 The Issuance Fee is the closing fee charged to the property owner in an amount equal to 4% of 

the total PACE Amount Financed as a one-time, non-reoccurring charge collected at the time of 
funding.  The Issuance Fee shall be collected and earned by FIGTREE to pay for the bond 
issuance closing costs such as Trustee Fees, Underwriter Fees, Bond Counsel Fees, the 
AUTHORITY Issuance Fees and FIGTREE’s program administration costs. 
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The AUTHORITY shall earn the Issuance Fee of 0.25% of the cumulative PACE Amount 
Financed (funds used from warehouse line whether subsequently bonds are issued or not) of up 
to $20M plus 0.125% of the PACE Amount Financed in excess of $20M. The cumulative 
amounts will be calculated per each calendar year.   
 
FIGTREE shall set aside 0.25% of the PACE Amount Financed as and when funded for the 
AUTHORITY Issuance Fees. If no bonds are issued during a calendar year, the AUTHORITY 
Issuance Fees will be payable to the AUTHORITY within thirty (30) days after the calendar 
year-end. If bonds are issued during a calendar year, the AUTHORITY Issuance Fees related to 
the amount included in the bond issue will be payable at the time of issuance and the remainder 
of the fees related to the PACE Amount Financed for the calendar-year but not included in the 
bond issue will be payable within thirty (30) days after the calendar year-end. 
 

 
 Table 2- CEDA Revenues under California PACETM Program 
 
 

Bond 
Issue Size 

CEDA 
Issuance Fee(1) 

$5 MIL $12,500 
$15 MIL $37,500 
$20 MIL $50,000 
$50 MIL $87,500 

$100 MIL  $150,000 
> $100 MIL  0.25% of $20M plus 0.125% of the excess amount 

  
(1) CEDA Issuance Fee is 0.25% of the cumulative PACE Amount Financed (funds used from warehouse line 
whether subsequently bonds are issued or not) of up to $20M plus 0.125% of the PACE Amount Financed in excess 
of $20M. The cumulative amounts will be calculated per each calendar year.  
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EXHIBIT C 

INSURANCE REQUIREMENTS 

FIGTREE shall maintain insurance policies issued by an insurance company or companies authorized to 
do business in the State of California and that maintain during the term of the policy a "General 
Policyholders Rating" of at least A+, as set forth in the then most current edition of "Bests Insurance 
Guide," as follows:  

(1) Commercial General Liability Insurance.  FIGTREE and each of its subcontractors shall 
maintain comprehensive commercial general liability insurance providing coverage for bodily injury, 
including death, of one or more persons, property damage and personal injury, with limits of not less than 
one million dollars ($1,000,000) per occurrence. 

(2) Automobile Insurance.  FIGTREE and each of its subcontractors shall maintain 
comprehensive automobile liability insurance of not less than $100,000.00 combined single limit per 
occurrence for each vehicle leased or owned by FIGTREE or its subcontractors and used in performing 
work under this Agreement. 

(3) Worker's Compensation Insurance.  FIGTREE and each of its subcontractors shall 
maintain worker's compensation insurance with statutory limits and Employer’s liability insurance with 
limits of not less than one million dollars ($1,000,000) for all workers under FIGTREE's and/or 
subcontractor's employment performing work under this Agreement. 

(4) Professional Liability (Errors and Omissions) Coverage.  FIGTREE shall maintain an 
insurance policy covering liability for errors and omissions of FIGTREE in performing the Scope of 
Services of this Agreement in an amount of not less than $2,500,000.00. 

Concurrent with the execution of this Agreement and prior to the commencement of any work by 
FIGTREE, FIGTREE shall deliver to the AUTHORITY copies of policies or certificates evidencing the 
existence of the insurance coverage required herein, which coverage shall remain in full force and effect 
continuously throughout the term of this Agreement.  Each policy of insurance that FIGTREE purchases 
in satisfaction of the insurance requirements of this Agreement shall name the AUTHORITY as an 
additional insured and shall provide that the policy may not be cancelled, terminated or modified, except 
upon 30 days prior written notice to the AUTHORITY. 
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CALIFORNIA ENTERPRISE DEVELOPMENT AUTHORITY 
 

AGREEMENT FOR PROFESSIONAL SERVICES WITH  

FIGTREE COMPANY, INC.  

 

This AGREEMENT FOR PROFESSIONAL SERVICES (this “Agreement”) is made and entered 

into as of December 8, 2011, by and between the CALIFORNIA ENTERPRISE DEVELOPMENT 

AUTHORITY (the “AUTHORITY”), a California joint powers authority, and FIGTREE COMPANY, 

INC., a California Corporation (“FIGTREE”). 

1. Services. The AUTHORITY hereby retains FIGTREE to provide Property Assessed Clean 

Energy (“PACE”) Administration Services to the members of the AUTHORITY participating in 

FIGTREE’s California PACE
TM

 financing program (the “Program”).  The specific services to be 

provided are set forth in the Scope of Services attached hereto as Exhibit A and incorporated 

herein by this reference.  FIGTREE hereby agrees to perform the work set forth in the Scope of 

Services, in accordance with the terms of this Agreement.  FIGTREE shall perform the services 

as set forth in said Scope of Services at the time, place, and in the manner specified in Exhibit A.   
 

2. Cost of Services. FIGTREE will provide the services in Exhibit A at no cost to the 

AUTHORITY and its member agencies. The AUTHORITY and its members will earn fees from 

FIGTREE’s California PACE
TM

 program as described in Exhibit B. 

 

3. Term and Termination of Agreement. 

A. The term of this Agreement shall commence on the date first appearing in this Agreement and 

shall remain in effect for five (5) years from the effective date (the “Initial Term”) and will 

renew automatically for successive three (3) year terms to December 8, 2025, unless 

terminated in accordance with subsections B through E below.  

 

B. In the event that no PACE financings are undertaken either through a bond issuance or 

otherwise during the first year of this Agreement, either party may notify the other of its 

intent to terminate this Agreement within 30 days of the one-year anniversary of the effective 

date of this Agreement in which case the Agreement will terminate on the 60th day following 

the date of the termination notice. If neither party notifies the other of its intent to terminate 

this Agreement as set forth above, this Agreement will remain in force and effect for the 

remainder of the Initial Term. 

 

C. Not more than 180 days nor less than 90 days prior to the end of the Initial Term, either party 

may notify the other of its intent to terminate this Agreement at the end of the Initial Term.  

In such event, this Agreement will terminate at the end of the Initial Term. FIGTREE will 

effect a smooth termination of the Program or transition to another party in a professional 

manner during the transition period which shall commence 90 days prior to the termination of 

the Initial Term.  At the end of the Initial Term, FIGTREE shall cease to provide Services to 

the AUTHORITY hereunder. 
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D. This Agreement may be terminated by the AUTHORITY (i) at any time in the event of a 

breach of any of the terms and conditions contained herein by FIGTREE as further provided 

in Section 7 hereof and (ii) for cause as defined in subsection (a) hereof. 

 

(a) For purposes of this Agreement, “For Cause” means: 

i. the willful and continued failure by FIGTREE to substantially perform 

its duties and responsibilities;  

ii. a breach by FIGTREE of a written policy of the AUTHORITY that has a 

material detrimental effect on the AUTHORITY; or 

iii. any fraudulent, unlawful, grossly negligent, dishonest or willful 

misconduct engaged in by FIGTREE. 

 

Notwithstanding the provisions of Section 7 hereof, the AUTHORITY may terminate this 

Agreement in the event of a breach hereunder immediately upon notice to FIGTREE. A 

termination of this Agreement under any circumstances shall not affect any obligation 

including closing fees, interest rate spread and recovery fees (further described in Exhibit B) 

owing by either party to the other which accrued prior to the effective date of such 

termination. In the event of termination, FIGTREE will continue to receive the payments for 

the interest rate spread and the portion of the recovery fees which are paid over the life of the 

Program financings pertaining to the amount of the financing completed before the 

termination date. 

 

E. During the Initial Term of the Agreement, FIGTREE may terminate this Agreement upon 60 

days’ notice to the Authority.  In this case, FIGTREE agrees that upon termination hereunder, 

notwithstanding those entities in which FIGTREE is under contract at the time of termination, 

it will not market its Program to any other California joint powers authority for a period of 

one year. 

 

4. Indemnification. FIGTREE shall defend, indemnify and hold harmless the AUTHORITY, its 

officers, employees, representatives, and agents from and against any and all actions, suits, 

proceedings, claims, demands, losses, costs and expenses, including legal costs and attorney’s 

fees, for injury or damage due to negligence or malfeasance of any type claimed as a result of the 

acts or omissions of FIGTREE, its officers, employees, subcontractors and agents, arising from or 

related to negligent performance by FIGTREE of the work required under this Agreement. 

 

5. Insurance. FIGTREE shall maintain insurance, as set forth in Exhibit C to this Agreement, 

throughout the term of this Agreement.  FIGTREE shall remain liable to the AUTHORITY 

pursuant to Section 4 above to the extent FIGTREE is not covered by applicable insurance for all 

losses and damages incurred by the AUTHORITY that are caused directly or indirectly through 

the actions or inactions, willful misconduct or negligence of FIGTREE in the performance of the 

duties incurred by FIGTREE pursuant to this Agreement. 

 

6. Confidentiality of Materials and Information. FIGTREE shall keep confidential all reports, 

survey notes and observations, information, and data acquired or generated in performance of the 

work set forth in the Scope of Services, which the AUTHORITY designates confidential.  None 

of such designated confidential materials or information may be made available to any person or 

entity, public or private, without the prior written consent of the AUTHORITY. 

 

7. Default and Remedies. 

A. Failure or delay by any party to this Agreement to perform any material term or provision of 

this Agreement shall constitute a default under this Agreement; provided however, that if the 

party who is otherwise claimed to be in default by the other party commences to cure, correct 
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or remedy the alleged default within thirty (30) calendar days after receipt of written notice 

specifying such default and shall diligently complete such cure, correction or remedy, such 

party shall not be deemed to be in default hereunder. 

 

B. The party which may claim that a default has occurred shall give written notice of default to 

the party in default, specifying the alleged default.  Delay in giving such notice shall not 

constitute a waiver of any default nor shall it change the time of default; provided, however, 

the injured party shall have no right to exercise any remedy for a default hereunder without 

delivering the written default notice, as specified herein. 

 

C. Any failure or delay by a party in asserting any of its rights or remedies as to any 

default shall not operate as a waiver of any default or of any rights or remedies 

associated with a default. Except with respect to rights and remedies expressly 

declared to be exclusive in this Agreement, the rights and remedies of the parties 

under this Agreement are cumulative and the exercise by any party of one or more of such 

rights or remedies shall not preclude the exercise by it, at the same or different times as 

permitted by law, of any other rights or remedies for the same default or any other default by 

the other party. 

 

D. In the event that a default of any party to this Agreement may remain uncured for more than 

sixty (60) calendar days following written notice, as provided above, a "breach" shall be 

deemed to have occurred.  In the event of a breach, the injured party shall be entitled to seek 

any appropriate remedy or damages by initiating legal proceedings. 

 

8. Notice. All notices given hereunder shall be in writing.  Notices shall be presented in person or 

by certified or registered United States Mail, return receipt requested, postage prepaid or by 

overnight delivery by a nationally recognized delivery service to the addresses set forth below.  

Notice presented by United States Mail shall be deemed effective on the third business day 

following the deposit of such Notice with the United States Postal Service.  This Section 8 shall 

not prevent the parties hereto from giving notice by personal service or telephonically verified fax 

transmission, which shall be deemed effective upon actual receipt of such personal service or 

telephonic verification.  Either party may change their address for receipt of written notice by 

notifying the other party in writing of a new address for delivering notice to such party. 

 

FIGTREE:  Figtree Energy Resource Company 

Attention: Mahesh Shah, CEO 

   9915 Mira Mesa Boulevard, Suite 130 

   San Diego, CA 92131   

 

 

AUTHORITY:  California Enterprise Development Authority 

Attention:  Chairperson of the Board 

550 Bercut Drive, Suite G 

Sacramento, CA 95814 

 

9. Compliance with Law. FIGTREE shall comply with all local, state, and federal laws, including, 

but not limited to, environmental acts, rules and regulations applicable to the work to be 

performed by FIGTREE under this Agreement.  FIGTREE shall maintain all necessary licenses 
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and registrations for the lawful performance of the work required of FIGTREE under this 

Agreement. 

 

10. Nondiscrimination. FIGTREE shall not discriminate against any person on the basis of race, 

color, creed, religion, natural origin, ancestry, sex, marital status or physical handicap in the 

performance of the Scope of Services of this Agreement.  Without limitation, FIGTREE hereby 

certifies that it will not discriminate against any employee or applicant for employment because 

of race, color, religion, sex, marital status of national origin.  Further, FIGTREE shall promote 

affirmative action in its hiring practices and employee policies for minorities and other designated 

classes in accordance with federal, state and local laws.  Such action shall include, but not be 

limited to, the following: recruitment and recruitment advertising, employment, upgrading and 

promotion.  In addition, FIGTREE shall not exclude from participation under this Agreement any 

employee or applicant for employment on the basis of age, handicap or religion in compliance 

with State and Federal laws. 

 

11. FIGTREE and Each Subcontractor are Independent Contractors. FIGTREE shall at all 

times during the performance of any work described in the Scope of Services be deemed to be an 

independent contractor.  Neither FIGTREE nor any of its subcontractors shall at any time or in 

any manner represent that it or any of its employees are employees of the AUTHORITY or any 

member agency of the AUTHORITY.  The AUTHORITY shall not be requested or ordered to 

assume any liability or expense for the direct payment of any salary, wage or benefit to any 

person employed by FIGTREE or its subcontractors to perform any item of work described in the 

Scope of Services.   

 

12. Severability. Each and every section of this Agreement shall be construed as a separate and 

independent covenant and agreement.  If any term or provision of this Agreement or the 

application thereof to certain circumstances shall be declared invalid or unenforceable, the 

remainder of this Agreement, or the application of such term or provision to circumstances other 

than those to which it is declared invalid or unenforceable, shall not be affected thereby, and each 

term and provision of this Agreement shall be valid and enforceable to the fullest extent permitted 

by law. 

 

13. Entire Agreement. This Agreement constitutes the entire agreement between the parties.  This 

Agreement supersedes all prior negotiation, discussions and agreements between the parties 

concerning the subject matters covered herein.  The parties intend this Agreement to be the final 

expression of their agreement with respect to the subjects covered herein and a complete and 

exclusive statement of such terms. 

 

14. Amendment or Modification. This Agreement may only be modified or amended by written 

instrument duly approved and executed by each of the parties hereto.  Any such modification or 

amendment shall be valid, binding and legally enforceable only if in written form and executed 

by each of the parties hereto, following all necessary approvals and authorizations for such 

execution. 

 

15. Governing Law. This Agreement shall be governed by the laws of the State of California.  Any 

legal action arising from or related to this Agreement shall be brought in the Superior Court of the 

State of California in and for the County of Sacramento. 
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16. Non-Waiver. Failure of either party to enforce any provision of this Agreement shall not 

constitute a waiver of the right to compel enforcement of the same provision or any remaining 

provisions of this Agreement. 

 

17. Assignment. This Agreement may not be assigned by FIGTREE without the prior written 

consent of the AUTHORITY. 

 

18. Representations of Persons Executing Agreement. The persons executing this Agreement 

warrant that they are duly authorized to execute this Agreement on behalf of and bind the parties 

each purports to represent. 

 

19. Execution in Counterparts. This Agreement may be executed in one or more counterparts, each 

of which will constitute an original. 

 

20. Effectiveness of Agreement as to the AUTHORITY. This Agreement shall not be binding on 

the AUTHORITY until signed by an authorized representative of FIGTREE, approved by the 

AUTHORITY’s Board of Directors and executed by the Executive Director or his designee. 

 

21. Conflicts of Interest. FIGTREE hereby represents that it has no interests adverse to the 

AUTHORITY or its individual member entities, at the time of execution of this Agreement. 

FIGTREE hereby agrees that, during the term of this Agreement, FIGTREE shall not enter into 

any agreement or acquire any interests detrimental or adverse to the AUTHORITY or its 

individual member entities.  Additionally, FIGTREE hereby represents and warrants to the 

AUTHORITY that FIGTREE and any partnerships, individual persons or any other party or 

parties comprising FIGTREE, together with each subcontractor who may hereafter be designated 

to perform services pursuant to this Agreement, do not have and, during the term of this 

Agreement, shall not acquire any property ownership interest, business interests, professional 

employment relationships, contractual relationships of any nature or any other financial 

arrangements relating to the AUTHORITY, property over which the AUTHORITY has 

jurisdiction or any members or staff of the AUTHORITY that have not been previously disclosed 

in writing to the AUTHORITY, and that any such property ownership interests, business 

interests, professional employment relationships, contractual relationships or any nature or any 

other financial arrangements will not adversely affect the ability of FIGTREE to perform the 

services to the AUTHORITY as set forth in this Agreement. 

 

22. Consequential Damages & Limitation of Liability. The AUTHORITY and FIGTREE agree 

that, except as otherwise provided in this Section 22, in no event will either be liable to the other 

under this Agreement for any damages including but not limited to, special damages, loss of 

revenue, loss of profit, operating costs or business interruption losses, regardless of cause, 

including breach of contract, negligence, strict liability or otherwise.  The limitations and 

exclusions of liability set forth in this Section 22 shall apply regardless of fault, breach of 

contract, tort, strict liability or otherwise of FIGTREE and the AUTHORITY, their employees or 

subcontractors. 

 

23. Appointment of Bond-Counsel and Underwriters. FIGTREE has organized a team of 

professionals including bond counsel, warehouse lender and underwriter to facilitate a 
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standardized and scalable financing program.  FIGTREE may from time to time evaluate and 

modify the team members to maintain commercial viability of the Program.  FIGTREE shall 

submit its evaluation and recommendation of FIGTREE’s team members to the AUTHORITY 

Board and the AUTHORITY agrees to submit said recommendation for approval by the 

AUTHORITY Board within 30 days of submission of the team members by FIGTREE. The 

AUTHORITY acknowledges that FIGTREE has designed the Program and has expertise in 

PACE programming and financing, and thus the AUTHORITY acknowledges that AUTHORITY 

Board consent of FIGTREE’S financing team shall not be unreasonably withheld. 

 

24. Periodic Reporting on Progress, Strategy and Alignment. During the term of this Agreement, 

appropriate representatives of FIGTREE and the AUTHORITY will meet in person or by 

telephone, as mutually agreed by the parties from time to time, at least once per month to review 

the progress with member agencies, the amount of financings under FIGTREE’s Program, 

strategic plans, marketing programs, partnership opportunities and other matters relevant to the 

success of the joint initiatives described herein.  Failure to meet during one month shall not 

constitute a default hereunder as long as each party sets a time and date to meet that is mutually 

agreeable. 

25.  Periodic Review of Fee Structure.  The parties agree to review the fees paid hereunder annually 

during the month of December for the term of this Agreement. The parties agree to negotiate 

increases or decreases in fees hereunder in good faith based upon current market rates.  It is 

expected that fees hereunder shall not increase or decrease more than ten percent (10%) per year. 

 

  

 

 

 

 

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date 

indicated next to the authorized signatures of the officers of each of them as appear below. 

 

AUTHORITY 
 

Dated: December 8, 2011 CALIFORNIA ENTERPRISE DEVELOPMENT 

AUTHORITY 

 

 

 

 By: ______________________________ 

 Wayne Schell, Chairman of the Board 

 

 

FIGTREE 
 

FIGTREE COMPANY, INC. 

 

Dated: December 8, 2011 By:        

Name: Mahesh Shah                          

Title:  CEO    
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EXHIBIT A  

SCOPE OF SERVICES 

 
A.1 Services Performed by FIGTREE: 

 

A.1.1  PACE Assessment District Formation 

 

FIGTREE shall work with the AUTHORITY and its counsel to provide the AUTHORITY with 

the documents, reports, and resolutions necessary for the formation of a voluntary contractual 

assessment district consistent with California Streets and Highways Code beginning with 

Sections 5898.10 (originally approved under Assembly Bill 811 – AB 811).  FIGTREE shall 

work with the AUTHORITY on coordinating efforts of educating, promoting and corresponding 

with the AUTHORITY members to assist in their participation efforts. 

 

Such assessment district formation documents include but are not limited to: 

  

a. the AUTHORITY resolutions and accompanying staff reports; 

b. The PACE program report as required by the Streets and Highways Code; 

c. All documentation required for required public hearing and official notices; 

d. Voluntary assessment contract; 

e. Assessment District liens; 

f. Applicable disclosures related to PACE financings. 

 

A.1.2  California PACE
TM

 Property Owner & Contractor Support Services 

 

FIGTREE shall work with the AUTHORITY to provide the AUTHORITY with direct California 

PACE
TM

 program access to eligible property owners within the AUTHORITY’s participating 

member agencies.  Property owner services include: 

 

a. Online web access for property owners to apply for PACE financing, updated 

program material, program forms, disclosures and frequently asked questions; 

b. Online access to California PACE
TM

 eligible contractor contact information;  

c. Provide an online calculator to estimate the cost of PACE financing; 

d. Process property owner applications for program eligibility; 

e. Facilitate Lender Consent Agreements; 

f. Provide contractor verification / approval services for California PACE
TM

 eligibility; 

g. Live customer support with a toll-free phone for property owner and contractor 

inquires. 

 

A.1.3  Assessment District Administrative Services 

 

FIGTREE is responsible for providing bond administration services to the Authority and has 

contracted with Willdan Financial Services to provide bond administration services as a 

subcontractor to FIGTREE in providing the Assessment District Administration services to the 

AUTHORITY.  If Willdan Financial Services can no longer provide these services, FIGTREE 

will be responsible for finding a comparable replacement. FIGTREE shall indemnify the 

AUTHORITY for any costs incurred as a result of non-performance by FIGTREE in providing 

the bond administration services. Such services generally include: 

 

a. Annual Assessment levy placement with County Auditor-Controller to be placed on 

the Secured County Property Tax Roll; 
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b. Delinquency monitoring;  

c. Provide a toll-free number to field inquiries from City/the AUTHORITY staff, 

property owners and other interested parties. 

 

The complete Scope of Services and Fees for such services are provided in Exhibit A1 

(attached herein). 

 

A.1.4  PACE Assessment Financing 

 

FIGTREE shall contract with Funding Source(s) to provide PACE financing for the California 

PACE
TM

 Program.  FIGTREE is responsible for arranging applicable interim (warehouse), long-

term financing and underwriting services.  The target cost of issuance and financing rate for 

property owners participating in the Program are four percent (4%) and eight percent (8%) 

respectively.  The property owner rate is an all-inclusive rate that includes the cost of funds, 

program administration costs and program administrator’s profit. As with other financing 

products, the California PACE
TM

 financing is subject to market forces and interest rate 

fluctuations that will require adjustments of rates and terms during operation of the Program to 

maintain viability. 

 

A.1.5  PACE Carbon Credits / Offsets 

 

Where applicable, FIGTREE, on behalf of the AUTHORITY members shall administer the accumulation 

and aggregation of the green attributes, carbon credits and GHG offsets (“Carbon Credits”) that result 

from projects financed through the California PACE
TM

 program.  FIGTREE shall coordinate the 

assignment of rights from property owners to FIGTREE.  At the end of each calendar year, FIGTREE 

shall assign fifty percent (50%) of accumulated Carbon Credits to the AUTHORITY members. If and 

when FIGTREE sells the Carbon Credits it owns, it shall provide the first right of refusal to businesses in 

California.  
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EXHIBIT A1  

  

WILLDAN FINANCIAL SERVICES (SUBCONTRACTOR) 

SCOPE OF SERVICES 
 

A1.1 Basic Assessment District Services 

 

FIGTREE and Willdan Financial Services (the “WFS”) have entered into an outsourcing 

agreement to provide bond administration and other related assessment district services to the 

AUTHORITY, its member agencies and other FIGTREE customers for an agreed upon fee (see 

Section A1.2). Under this agreement, WFS will perform the following basic services: 

 

(a) maintain a database of the parcels within each program, which will include the APN, 

ownership information, original lien/loan amount, annual assessment amount, and all other 

relevant data 

 

(b) establish and maintain amortization schedules for each of the parcels through the term of the 

lien/loan 

 

(c) submit the annual assessment levy on or before August 10 of each year, or such other date 

specified by the subject county to the Auditor-Controller for inclusion on the consolidated 

property tax bills 

 

(d) review county records to determine which parcels are delinquent in the payment of taxes after 

each installment.  WFS will prepare a delinquency report and will send reminder letters to 

delinquent property owners 

 

(e) provide a toll-free number to field inquiries from City/the AUTHORITY staff, property 

owners, and other interested parties regarding assessment proceedings and annual 

installments 

 

A1.2 Fee for Basic Services 

 

For commercial/industrial projects, WFS proposes a fee of 0.5% (half a percent) of each parcels 

annual assessment per fiscal year (minimum annual per parcel charge of $30). 

*Residential program - Once a minimum threshold of parcels is achieved, the estimated annual 

fee per parcel is $10/per parcel. 

 

A1.3 Additional Services 

 

FIGTREE may request WFS to perform the following additional services for an additional fee to 

be negotiated by the parties. 

 

(a) Preparation of prepayment calculations as requested.  Following each prepayment, WFS will 

prepare the appropriate bond call documents for the Trustee and prepare and record the notice 

of cancellation with the County 

 

(b) Preparation of the required program documents, including the engineer’s report (or other 

similar document), assessment agreements, and other related items 

 

(c) Review of the assessment documentation for each parcel 

 

(d) Recording of the assessment agreements with the appropriate county Recorder’s Office 
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EXHIBIT B 

 

CALIFORNIA PACE
TM

 PROGRAM REVENUES  
 

FIGTREE derives revenues under the California PACE
TM

 program from the following three sources; 

interest rate spread, cost recovery fees and issuance cost fees.  FIGTREE uses the revenues to pay for 

the marketing, operating and program development costs; legal, trustee, bond-counsel and 

underwriter fees; the AUTHORITY and member agency cost reimbursement and fees; and overhead 

and profit.  

 

The target financing rate, cost recovery fees and issuance costs for property owners participating in 

the Program are eight percent (8%), five percent (5%) and four percent (4%) respectively.  As with 

other financing products, the California PACE
TM

 financing is subject to market forces and interest 

rate fluctuations that will require adjustments of rates and terms during operation of the Program to 

maintain viability. 

 

B.1  Interest Rate Spread Revenue (the “IRSR”) 

 

 California PACE
TM

 program’s initial target interest rate for property owners is 8%.  The IRSR 

is the difference between the interest rate charged to the property owners and FIGTREE’s cost 

of funds (currently estimated between 7% and 7.5%).  The IRSR is fully earned by FIGTREE 

upon the closing of the financing to property owners; this fee is disbursed to FIGTREE by the 

trustee over the term of the financing. The IRSR is payable to FIGTREE even when this 

Agreement is terminated with or without cause.  FIGTREE will have the full legal right to the 

IRSR which can be pledged, capitalized, assigned or transferred at the discretion of FIGTREE. 

 

B.2  Annual Assessment Cost Recovery (the “Cost Recovery”) 

 

 The Cost Recovery is the revenue collected annually on the property tax rolls in the amount of 

five percent (5%) of the annual assessment amount due by the property owner.   The Cost 

Recovery is collected on an annual basis and is apportioned to the following parties as follows: 

  

 Table 1 – Cost Recovery Schedule 

 

Annual Cost Recovery 

Participating Agency  5% Cost Recovery 

CEDA 0.75% 

CEDA Member Agencies 2.00% 

FIGTREE 2.25% 

 

The AUTHORITY shall earn 0.75% of the annual PACE assessments levied. 

 

B.3  California Pace
TM

 Program Issuance Fees (the “Issuance Fee”) 

 

 The Issuance Fee is the closing fee charged to the property owner in an amount equal to 4% of 

the total PACE Amount Financed as a one-time, non-reoccurring charge collected at the time of 

funding.  The Issuance Fee shall be collected and earned by FIGTREE to pay for the bond 

issuance closing costs such as Trustee Fees, Underwriter Fees, Bond Counsel Fees, the 

AUTHORITY Issuance Fees and FIGTREE’s program administration costs. 
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The AUTHORITY shall earn the Issuance Fee of 0.25% of the cumulative PACE Amount 

Financed (funds used from warehouse line whether subsequently bonds are issued or not) of up 

to $20M plus 0.125% of the PACE Amount Financed in excess of $20M. The cumulative 

amounts will be calculated per each calendar year.   

 

FIGTREE shall set aside 0.25% of the PACE Amount Financed as and when funded for the 

AUTHORITY Issuance Fees. If no bonds are issued during a calendar year, the AUTHORITY 

Issuance Fees will be payable to the AUTHORITY within thirty (30) days after the calendar 

year-end. If bonds are issued during a calendar year, the AUTHORITY Issuance Fees related to 

the amount included in the bond issue will be payable at the time of issuance and the remainder 

of the fees related to the PACE Amount Financed for the calendar-year but not included in the 

bond issue will be payable within thirty (30) days after the calendar year-end. 

 

 

 Table 2- CEDA Revenues under California PACE
TM

 Program 

 

 

Bond 

Issue Size 

CEDA 

Issuance Fee(1) 

$5 MIL $12,500 

$15 MIL $37,500 

$20 MIL $50,000 

$50 MIL $87,500 

$100 MIL  $150,000 

> $100 MIL  0.25% of $20M plus 0.125% of the excess amount 

  
(1) CEDA Issuance Fee is 0.25% of the cumulative PACE Amount Financed (funds used from warehouse line 

whether subsequently bonds are issued or not) of up to $20M plus 0.125% of the PACE Amount Financed in excess 

of $20M. The cumulative amounts will be calculated per each calendar year.  
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EXHIBIT C 

INSURANCE REQUIREMENTS 

FIGTREE shall maintain insurance policies issued by an insurance company or companies authorized to 

do business in the State of California and that maintain during the term of the policy a "General 

Policyholders Rating" of at least A+, as set forth in the then most current edition of "Bests Insurance 

Guide," as follows:  

(1) Commercial General Liability Insurance.  FIGTREE and each of its subcontractors shall 

maintain comprehensive commercial general liability insurance providing coverage for bodily injury, 

including death, of one or more persons, property damage and personal injury, with limits of not less than 

one million dollars ($1,000,000) per occurrence. 

(2) Automobile Insurance.  FIGTREE and each of its subcontractors shall maintain 

comprehensive automobile liability insurance of not less than $100,000.00 combined single limit per 

occurrence for each vehicle leased or owned by FIGTREE or its subcontractors and used in performing 

work under this Agreement. 

(3) Worker's Compensation Insurance.  FIGTREE and each of its subcontractors shall 

maintain worker's compensation insurance with statutory limits and Employer’s liability insurance with 

limits of not less than one million dollars ($1,000,000) for all workers under FIGTREE's and/or 

subcontractor's employment performing work under this Agreement. 

(4) Professional Liability (Errors and Omissions) Coverage.  FIGTREE shall maintain an 

insurance policy covering liability for errors and omissions of FIGTREE in performing the Scope of 

Services of this Agreement in an amount of not less than $2,500,000.00. 

Concurrent with the execution of this Agreement and prior to the commencement of any work by 

FIGTREE, FIGTREE shall deliver to the AUTHORITY copies of policies or certificates evidencing the 

existence of the insurance coverage required herein, which coverage shall remain in full force and effect 

continuously throughout the term of this Agreement.  Each policy of insurance that FIGTREE purchases 

in satisfaction of the insurance requirements of this Agreement shall name the AUTHORITY as an 

additional insured and shall provide that the policy may not be cancelled, terminated or modified, except 

upon 30 days prior written notice to the AUTHORITY. 



Staff Report 
Action Requested Approve the written notice (the “Notice”) to Water, Electric and Natural Gas Providers of the 

proposed contractual assessment program (“California PACE™”) and instruct Figtree Energy 
Resource Company, the Program Administrator, to mail the Notice to all water, electric and 
natural gas providers within the boundaries of the proposed assessment district pursuant to 
Section 5898.24(b) of the California Streets and Highways Code not less than 60 days prior to 
adoption of the resolution confirming the California PACE™ program report and certain 
matters attendant thereto. 

Action 
Description 

In order to fulfill the requirements of the governing code for PACE financing, which states that 
utilities in areas with PACE assessment districts must be notified in advance of the assessment 
district formation, the board will need to give direction to Figtree to proceed with mailing utility 
notices, on CEDA letterhead, to those utilities potentially affected by our forming an assessment 
district for California PACE financing.  A sample Utility notice is included in the packet.  

Recommendation Staff recommends approval of 11-14 of the written notice (the “Notice”) to Water, Electric and 
Natural Gas Providers of the proposed contractual assessment program (“California PACE™”) 
and instruct Figtree Energy Resource Company, the Program Administrator, to mail the Notice 
to all water, electric and natural gas providers within the boundaries of the proposed assessment 
district pursuant to Section 5898.24(b) of the California Streets and Highways Code not less 
than 60 days prior to adoption of the resolution confirming the California PACE™ program 
report and certain matters attendant thereto. 

 



[ P L A C E  O N  C E D A  L E T T E R H E A D ]  
 

[ P L A C E  O N  C E D A  L E T T E R H E A D ]  

 
 
December 5, 2011 
 
 
 
Utility Company Name 
Address 
City, State ZIP 
 
 
 
To whom it may concern: 
 
We are writing to inform Utility Company Name of the pending formation of the California 
Property Assessed Clean Energy (“California PACE”) Assessment District in counties and cities 
that are located within the Utility Company Name coverage area.  California PACE is a program 
offered by the California Enterprise Development Authority (“CEDA”), a California joint 
powers authority, that finances distributed generation renewable energy sources and energy and 
water efficiency improvements to real property.  Figtree Energy Resource Company has been 
designated by CEDA as the Program Administrator for California PACE. 
 
Plans to form California PACE Assessment district encompassing CEDA member counties and 
cities are currently underway.  While the boundaries of the assessment district are yet to be 
determined, they may lie within Utility Company Name coverage area.  As such, we are 
providing the attached Notice of Contractual Assessment Program (“Notice”) pursuant to Section 
5898 of the California Streets and Highway Code. 
  
No action is necessary, this is simply a notice to the water and utility providers of the 
formation of an assessment district that may be established your service area. 
 
Participating cities and counties will be required to make a formal resolution allowing CEDA to 
establish the California PACE program on their behalf.  To find out how to participate, questions 
or concerns regarding California PACE Program within Utility Company Name coverage area 
should be directed to Figtree Energy Resource Company at (877) 577-7373 or via email at 
info@figtreecompany.com. 
 
 
Sincerely, 
 
/s/ 
[CEDA Representative] 
California Economic Development Authority 
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[ P L A C E  O N  C E D A  L E T T E R H E A D ]  

 
 
 
December 5, 2011 
 
Utility Company Name 
Utility Company Address 1 
Utility Company City, State, Zip 

 
 

NOTICE OF CONTRACTUAL ASSESSMENT PROGRAM – __________ COUNTY 
CALIFORNIA PROPERTY ASSESSED CLEAN ENERGY (PACE) PROGRAM 

 
The California Economic Development Authority will be providing the opportunity for the 
County of ____________________, California (the “County”), and the Cities within the County 
(municipal corporations organized existing pursuant to the laws of the State of California 
“Cities”) to participate in the establishment of a contractual assessment district and hereby 
provide this notification pursuant to Section 5898 of the California Streets and Highways Code. 
 
The County and corresponding Cities will be able to participate with the California Enterprise 
Development Authority, a California Joint Powers Authority (JPA), to establish a contractual 
assessment program to finance distributed generation renewable energy sources and energy and 
water efficiency improvements within their jurisdictions pursuant to Chapter 29 of Part 3 of 
Division 7 of the California Streets and Highways Code.   
 
On July 21, 2008, the Governor signed into law AB 811, which became effective immediately as 
an emergency measure. The bill authorizes cities to establish a program to enter into contractual 
assessment agreements with property owners to finance the installation of distributed generation 
renewable energy sources or energy efficiency improvements that are permanently fixed to real 
property. In summary, an AB 811 program allows cities to make financing available to property 
owners for the purchase and installation of such improvements. Property owners repay the 
financing through a contractual assessment on their property. The contractual assessments are 
collected on property owner's tax bills at the same time and in the same manner as property 
taxes. 
 
The California Property Assessed Clean Energy Program (“California PACE”) will allow the 
financing of water and energy efficiency improvements within participating JPA member Cities 
and Counties.  As the program administrator, Figtree Energy Resource Company, will be 
responsible for the establishment of the contractual assessment district and the Program 
Administration. 
 
Questions or concerns regarding California PACE in the County or corresponding Cities should 
be directed to Figtree Energy Resource Company at (877) 577-7373 or via email at 
info@figtreecompany.com. 
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